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John Stuart Mill, the outstanding liberal thinker of his age and perhaps of all ages, took up
the topic of liberal education in February 1867 in a magnificent and all-but-forgotten
inaugural address he delivered to the University of St Andrews as its honorary president.

Liberal education, Mill stressed, differs from professional education. Professional education
prepares for remunerative work. Liberal education develops “capable and cultivated human
beings.” Capable and cultivated for what? For freedom. For flourishing as free individuals.
For self-government—that is, for governing oneself and joining in the government of the
country.

According to Mill, liberal education furnishes and refines the mind. It furnishes the mind
with general knowledge of history and literature, science, economics and politics, morality,
religion, and philosophy. It refines the mind by teaching students to grasp the complexities of
critical issues and to appreciate the several sides of moral and political questions. In
furnishing and refining the mind, liberal education tends to temper judgment, elevate
character, and form richer and fuller human beings.

Though different from professional education, liberal education improves the ability of
professionals to practice their professions wisely. As Mill observed, “Men may be competent
lawyers without general education, but it depends on general education to make them
philosophic lawyers who demand, and are capable of apprehending, principles, instead of
merely cramming their memory with details.”

The idea of “philosophic lawyers” may not immediately evoke the life and legacy of Antonin
Scalia. Some may suppose that the very notion would be anathema to Justice Scalia and the
originalist jurisprudence he championed. To the contrary.
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Scalia was a blistering critic of resorting to moral and political theory to resolve hard cases of
constitutional law. But his criticism of the “living Constitution” and a “moral reading of the
Constitution” stemmed from study of the history of Anglo-American jurisprudence and of
theories about the proper role of courts in a liberal democracy. The quarrel between
originalism and the living Constitution turns on the very sorts of learning and thinking—the
thoughtfulness—at the heart of liberal education.

In the summer of 2015, I saw how the spirit of liberal education suffused Scalia’s judicial
pedagogy. I accompanied 25 or so college students to a meeting with him at the Supreme
Court. They had come to Washington as part of the Hertog Political Studies Program to study
political philosophy, the American political tradition, and domestic and foreign policy . We
had an hour with the justice, and at the beginning Scalia stood scowling next to a small
lectern. His arms crossed and his brow furrowed, he did not seem pleased.

Scalia began in a gruff tone with a grim hypothetical. “If by some terrible misfortune I should
be compelled to leave the United States of America,” he said, to the best of my recollection,
“my first priority would be to find a country that protects freedom. I would not search for a
bill of rights. As a former law professor who studied comparative constitutional law, I can tell
you that the Soviet Union had a long and beautiful bill of rights. It abounded in inspiring
promises. Those promises, as you doubtless realize from your study of history, were
worthless.”

“Were I to be exiled from my beloved United States of America,” he continued, “I would
search for a country with well-designed political institutions so that the powers of
government are dispersed and blended among distinct branches that operate to check and
balance one another. This, study of government teaches, is the best means to thwart the
abuses of power and invasions of liberty to which those who hold political office have been
forever prone.”

Scalia fell silent. He surveyed the students. He discerned that he had startled and even
discomfited them by elevating the separation of powers above the Bill of Rights. The first hint
of pleasure could be seen on his face.

He invited questions. As the students’ queries grew bolder, Scalia began to enjoy himself.

One student asked, “Justice Scalia, why do you write such harsh dissents? Can you really
expect your rhetoric to convince your colleagues?”

Scalia chuckled. “No, I don’t expect my dissents to persuade my colleagues. If I am writing a
dissent, it means that I have failed to convince a majority of them.”

Smiling now, he added, “I write my dissents the way I do—I try to be lively, hard-hitting,
some might say acerbic—for the sake of students. For young men and women like you. I want
to wake you up, grab your attention, provoke you to think.”
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Rising to the provocation, a student brashly asked the justice to name a case in which his
vaunted judicial philosophy yielded a result that conflicted with his political preferences.

Scalia loved it.

“Sure, that’s easy,” he said merrily. “I could name dozens. Among the most dramatic, I
suppose, was a 1989 decision, Texas v. Johnson, the flag-burning case.”

Scalia pursed his lips, clasped his hands, thought for a moment, then continued with gusto,
“Let me tell you something. In the Kingdom of Scalia, flag burning would be banned. But I
don’t live in that land. I'm a citizen of the United States who has the privilege to serve as a
Supreme Court justice. My job, my duty, is to determine what the Constitution requires,
permits, and forbids. Study of the First Amendment’s original meaning reveals that the
Constitution gives broad protection to speech, especially political speech, very much
including opinions I detest. Constitutional protection extends to what my Court calls
‘expressive conduct.” For example, burning the flag is conduct that expresses a political
opinion—to my mind, a repulsive one, but a political opinion nonetheless. Accordingly, I cast
my Court’s fifth vote to uphold the right of United States citizens to desecrate the American
flag.”

“Mind you,” Scalia added, grinning mischievously, “my vote in Texas v. Johnson came at
considerable personal cost. You see, Mrs. Scalia stands watch over the right flank of the
Scalia household. For several weeks following my Court’s decision, as she prepared breakfast,
she hummed aggressively the ‘Battle Hymn of the Republic.””

I recount these highlights from the justice’s conversation with students not only because they
provide entertaining and instructive glimpses of the man. (And for the historical record, Mrs.
Scalia says she did not aggressively hum the “Battle Hymn of the Republic” but, rather,
vigorously waved the American flag at her husband as he sat at the breakfast table.) They also
illustrate the importance to legal education of liberal education. To understand the
Constitution, you must study not only cases and controversies, but also jurisprudence,
history, political theory, competing political traditions, and much more.

Unfortunately, liberal education in America is in bad shape. Our colleges have exposed it to
three major threats. They have attacked and curtailed free speech. They have denigrated and
diluted due process. And they have hollowed and politicized the curriculum. These threats
are not isolated and independent. They are intertwined. All are rooted in the conceit of
infallibility. To remedy one requires progress in remedying all.

Free Speech Curtailed

From speech codes, trigger warnings, microaggressions, and safe spaces to disinviting
speakers and shouting down lecturers, free speech is under assault on college campuses. One
reason is that, as polls by Gallup and others show, many students do not understand the First
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Amendment. And when they learn that it protects offensive and even hateful speech, they
dislike it.

Why has free speech fallen out of favor? Many university students, faculty, and
administrators suppose there is a fundamental conflict between free speech on one side and
diversity and inclusion on the other. The freer the speech, the argument goes, the more pain
and suffering for marginalized students. This way of thinking springs from a faulty
understanding of free speech and of diversity and inclusion in education.

Yes, words wound. Children learn that from experience. History teaches, however, that
beyond certain narrow exceptions—such as true threats, direct and immediate incitement to
violence, defamation, and sexual harassment—the costs of regulating speech greatly exceed
the benefits. One cost is that regulating speech disposes majorities to ban opinions that differ
from their own.

Well-meaning people will say, “I hear you, I'm with you, I support free speech, too. But what
does free speech offer to historically discriminated-against minorities and women?” The
short answer is the same precious goods that it offers to everyone else: knowledge and truth.
The long answer begins with three observations.

First, for many years women have formed the majority on campuses around the country.
Approximately 56 percent of university students are female. On any given campus, women
and historically discriminated-against minorities are together likely to represent a large
majority. Thus, the curtailing of campus speech on behalf of these minorities and women
reflects the will of a new campus majority. This new majority exhibits the same old antipathy
to free speech. It plays the same old trick of repressing speech it labels offensive. And it
succumbs to the same old tyrannical impulse to silence dissenting views that has always been
a bane of democracy.

Second, as Erwin Chemerinsky and Howard Gillman argued last year in their book Free
Speech on Campus, far from serving as an instrument of oppression and a tool of white male
privilege, free speech has always been a weapon of those challenging the authorities—on the
side of persecuted minorities, dissenters, iconoclasts, and reformers.In the United States,
free speech has been essential to abolition, women’s suffrage, the civil rights movement,
feminism, and gay rights. All took advantage of the room that free speech creates to criticize
and correct the established order. Restricting speech—that is, censorship—has been from
time immemorial a favorite weapon of authoritarians.

Third, a campus that upholds free speech and promotes its practice is by its very nature
diverse and inclusive. Such a campus offers marvelous benefits to everyone regardless of
race, class, or gender. These benefits include the opportunity to express one’s thoughts with
the best evidence and arguments at one’s disposal; the opportunity to listen to and learn from
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a variety of voices, some bound to complement and some sure to conflict with one’s own
convictions; and, not least, the opportunity to live in a special sort of community, one
dedicated to intellectual exploration and the pursuit of truth.

Instead of touting free speech’s benefits, however, schools are encouraging students—
especially but not only historically discriminated-against minorities and women—to see
themselves as unfit for free speech, as weak and wounded, as fragile and vulnerable, as
subjugated by invisible but pervasive social and political forces. Standing liberal education on
its head, colleges and universities enlist students in cracking down on the lively exchange of
opinion.

Liberal education ought to champion the virtues of freedom. It ought to cultivate curiosity
and skepticism in inquiry, conscientiousness and boldness in argument, civility in speaking,
attentiveness in listening, and coolness and clarity in responding to provocation. These
virtues enable students—regardless of race, class, or gender—to take full advantage of free
speech.

In On Liberty (1859), Mill provided a guide to the advantages deriving from the broadest
possible protection of free speech. There are three possibilities, he observed. The first is that
one’s opinion is false. In that event, we benefit from free speech because it provides access to
true opinions.

A second possibility is that one’s opinion is true. But unless we are compelled to defend our
true opinions, they grow stale. If they are untried and untested, if accepted on faith and
affirmed reflexively by all around us, we lose sight of a true opinion’s foundations,
implications, and limitations. If our opinion is true, we profit from free speech because the
encounter with error invigorates our appreciation of our opinion’s roots and reach.

The third possibility is the common case. Typically, one’s opinions are a mixture of true and
false, as are the opinions of those with whom we differ. Free speech fosters the give and take
that enables us to sift out what’s false in our views and discover what’s true in others’ views.

Since free speech is essential to liberal education, we must devise reforms that will enable
colleges and universities to reinvigorate it on their campuses. Last year, the Phoenix-based
Goldwater Institute developed “model state-level legislation designed to safeguard freedom
of speech at America’s public university systems.” Consistent with its recommendations,
universities could take several salutary steps:

 Abolish speech codes and all other forms of censorship.

e Publish a formal statement setting forth the purposes of free speech.
e Create freshman orientation programs on free speech.

e Punish those who attempt to disrupt free speech.

e Host an annual lecture on the theory and practice of free speech.
 Issue an annual report on the state of free speech on campus.
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 Strive where possible for institutional neutrality on partisan controversies, the better to
serve as an arena for vigorous debate of the enduring controversies.

Many colleges and universities won’t act on such principles. Public universities, however, are
subject to the First Amendment, and state representatives can enact legislation to assist state
schools in complying with their constitutional obligations.

Private universities are not subject to the First Amendment. But like public universities, they
have a surpassing educational interest in safeguarding free speech. To help private
universities discharge their educational responsibilities, states could follow California’s
example. Through the 1992 Leonard Law, California prohibits private colleges and
universities from restricting constitutionally protected speech. Congress, further, can tie
federal funding to schools’ willingness to protect free speech.

Due Process Denigrated

The curtailing of free speech on campus has not occurred in a vacuum. It is closely connected
to the denial of due process in disciplinary proceedings dealing with allegations of sexual
misconduct. Both suppose that little is to be gained from listening to the other side. Both rest
on the conceit of infallibility.

Campus practices, for example, can presume guilt by designating accusers as “victims” and
those accused as “perpetrators.” Universities sometimes deprive the accused of full
knowledge of the charges and evidence and of access to counsel. It is typical for them to use
the lowest standard of proof—a preponderance of the evidence—despite the gravity of
allegations. In many instances, universities withhold exculpatory evidence and prevent the
accused from presenting what exculpatory evidence is available; they deny the accused the
right to cross-examine witnesses, even indirectly; and they allow unsuccessful complainants
to appeal, effectively exposing the accused to double jeopardy. To achieve their preferred
outcomes in disciplinary hearings and grievance procedures, universities have even been
known to flout their own published rules and regulations.

There is, of course, no room for sexual harassment on campus or anywhere else. Predators
must be stopped. Sexual assault is a heinous crime. Allegations should be fully investigated.
Universities should provide complainants immediate medical care and where appropriate
psychological counseling and educational accommodations. Students found guilty should be
punished to the full extent of the law.

At the same time, schools must honor due process, which rightly embodies the recognition
that accusations and defenses are put forward by fallible human beings and implementing
justice is always the work of fallible human beings. Some would nevertheless truncate due
process on the grounds that a rape epidemic plagues higher education, but, fortunately, there
is no such thing. The common claim that women who attend four-year colleges face a one in
five chance of being sexually assaulted has been debunked. According to the most recent

6/14



Department of Justice data, 6.1 in every 1,000 female students will be raped or sexually
assaulted; the rate for non-student females in the same age group is 7.6 per 1,000. Yes, even
one incident of sexual assault is too many. Yes, women’s safety must be a priority. And yes,
we can do more. But contrary to conventional campus wisdom, university women confront a
lower incidence of sexual assault than do women outside of higher education.

Others would curb due process because all women should just be believed. Certainly they
should be heard. But no one should just be believed, especially when another’s rights are at
stake. And for a simple reason: Human beings are fallible. As Harvard professor of
psychology Daniel Schacter amply demonstrated in The Seven Sins of Memory: How the
Mind Forgets and Remembers (2001), we humans routinely forget, routinely remember
things that never were, and routinely reconstruct the past in ways that serve our passions and
interests.

Then there’s the question of why universities are involved at all in adjudicating allegations of
nonconsensual sex. Nonconsensual sex is a common statutory definition of rape. Generally,
universities leave violent crimes to the police and courts. If a student were accused of
murdering a fellow student, who would dream of convening a committee of administrators,
professors, and students to investigate, prosecute, judge, and punish? For that matter, if a
student were accused of stealing or vandalizing a fellow student’s car, would we turn to a
university committee for justice? If both murder, the gravest crime, and crimes much less
grave than sexual assault—theft and vandalism—are matters for the criminal justice system,
why isn’t the violent crime of sexual assault?

After all, administrators, faculty, and students generally lack training in collecting and
analyzing evidence, questioning witnesses, and conducting hearings. Why then suppose that
they ought to investigate, prosecute, judge, and punish alleged criminal conduct that carries
sentences of many years in jail?

Partly because the government said so. In an April 2011 “Dear Colleague” letter, the
Department of Education reconceived universities’ Title IX obligations. Title IX prohibits
institutions of higher education that receive federal funding from discriminating on the basis
of sex. That’s good. But the Department of Education equated due process for men with
discrimination against women. That’s bad. And it threatened universities with costly federal
investigations and the loss of federal funding if they did not drastically reduce due process for
those accused of sexual misconduct. That’s very bad.

When the Obama administration sent that letter, it was pushing on an open door.
Administrators, professors, and students have internalized doctrines developed more than 30
years ago by the law professor Catharine MacKinnon. In Toward a Feminist Theory of the
State (1989), she argued that in a “male supremacist” society like ours, women may not be
able to distinguish sex from sexual assault. In MacKinnon’s world, women are unable to give
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meaningful consent. Last December, Jessica Bennett, the New York Times’s “gender editor,”
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restated MacKinnon’s extraordinary claim. Bennett suggested in an essay that “cultural
expectations” render some women “unable to consent.” That is, cultural expectations force
women who are not subject to the slightest physical coercion to consent to sex contrary to
their wills.

Emergency conditions justify emergency measures. The theory that women are a
systematically subjugated class—subject to “structural misogyny,” as MacKinnon put it in a
February op-ed in the New York Times—motivates the suspension of due process for men. It
impels universities to impose on men the responsibility to obtain explicit and unambiguous
consent at every step of sexual relations. Under this theory, though, even affirmative consent
is not decisive. For campus authorities may always interpret a “yes” as wrongfully extracted
by the oppressor’s “emotional coercion” or “emotional manipulation” of the oppressed.

The denial of female agency, which follows from the claim that women are incapable of truly
consenting to sex, implies that a man who acknowledges having had sex with a woman has
prima facie committed assault. This approach—common on campuses—may be illegal.
Insofar as it presumes male guilt and denies men due process, it appears to violate Title IX by
discriminating against men on the basis of sex. It is also profoundly illiberal and anti-woman.
It turns out that the denial of due process for men rests on the rejection of the belief—central
to liberal democracy—that women, as human beings, are free and equal, able to decide for
themselves, and responsible for their actions.

The willingness of university officials to deny female agency, presume male guilt, and
dispense with due process is on display in the more than 150 lawsuits filed since 2011 in state
and federal courts challenging universities’ handlings of sexual-assault accusations. Lawsuits
arising from allegations of deprivation of due process at Amherst, Berkeley, Colgate, Oberlin,
Swarthmore, USC, Yale, and many more make chilling reading. Numerous plaintiff victories
have already been recorded.

Serious as is the problem of sexual misconduct, there is no legitimate justification for
abandoning due process, the cornerstone of legal justice in liberal democracies, in campus
cases involving sex. The denial of due process, moreover, causes harms that go far beyond the
life-altering injuries suffered by wrongly convicted students. It also undermines liberal
education. By jettisoning the distilled wisdom about fundamental fairness in a free society,
higher education accustoms students to the exercise of arbitrary power. It habituates them to
regard established authority as infallible. And it encourages them to see more than half of the
student population as unfit for the challenges of freedom.

What should be done? Secretary of Education Betsy DeVos took an important step last year
by rescinding the 2011 “Dear Colleague” letter. The federal government no longer mandates
the denial of due process in campus cases concerning sexual misconduct. But the
government doesn’t require due process on campus either.
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To take advantage of their newfound freedom to provide due process for all their students,
universities might consult the October 2014 statement published by 28 Harvard Law School
professors in the Boston Globe. The statement offers guidance in reconciling the struggle
against sexual misconduct with the imperatives of due process. It counsels universities to
adopt several measures:

e Inform accused students in a timely fashion of the precise charges against them and of
the facts alleged.

e Ensure that accused students have adequate representation. Adopt a standard of proof
and other procedural protections commensurate with the gravity of the charge, which
should include the right to cross-examine witnesses, even if indirectly, and the
opportunity to present a full defense at an adversarial hearing.

e Adopt a standard of proof and other procedural protections commensurate with the
gravity of the charge, which should include the right to cross-examine witnesses, even if
indirectly, and the opportunity to present a full defense at an adversarial hearing.

e Avoid assigning any one office—particularly the Title IX office, which is an interested
party because maximizing convictions justifies its presence—responsibility for fact-
finding, prosecuting, adjudicating, and appeals.

In, addition, universities ought to make sessions on due process an essential part of freshman
orientation.

It is unreasonable, however, to expect the restoration of due process on campuses anytime
soon. For starters, it depends on reinvigoration of free speech. A culture of free speech
presupposes and promotes a healthy sense of fallibility. That opens one to the justice of due
process. For what is due process but formalization of the effort by fallible human beings to
fairly evaluate other fallible human beings’ conflicting claims?

Free speech, however, is not enough on its own to rehabilitate due process. Commitment to
both is rooted in an understanding of their indispensable role in vindicating liberal
democracy’s promise of freedom and equality. To recover that understanding, it is necessary
to renovate the curriculum so that liberal education prepares students for freedom.

The Curriculum Politicized

The college curriculum has been hollowed out and politicized. The conceit of infallibility is
again at work—in the conviction that the past is either a well-known and reprehensible
repository of cruel ideas and oppressive practices or not worth knowing because progress has
refuted or otherwise rendered irrelevant the foolish old ways of comprehending the world
and organizing human affairs.

The disdain for the serious study of the history of literature, philosophy, religion, politics,
and war that our colleges and universities implicitly teach by neglecting them, denigrating
them, or omitting them entirely from the curriculum, has devastating consequences for
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liberal education. Without a solid foundation of historical knowledge, students cannot
understand the ideas and events that have shaped our culture, the practices and institutions
that undergird liberal democracy in America, the advantages and weaknesses of
constitutional self-government, and the social and political alternatives to regimes based on
freedom and equality. Absent such an understanding, students’ reasoning lacks suppleness,
perspective, and depth. Consequently, graduates of America’s colleges and universities, many
of whom will go on to occupy positions of leadership in their communities and in the nation,
are poorly equipped to form reasoned judgments about the complex challenges America faces
and the purposes to which they might wish to devote their lives.

To say that the curriculum has been hollowed is not to say that it fails to deliver a message
but that it lacks a core. Much of college education is a mishmash of unconnected courses.
Most undergraduates are required to fulfill some form of distribution requirements.
Typically, this involves a few classes in the humanities, a few in the social sciences, and a few
in the natural sciences. Within those broad parameters, students generally pick and choose
as they like. For fulfilling requirements in the humanities, schools tend to treat courses on
the sociology of sports, American film and race, and queer literary theory as just as good as
classical history, Shakespeare, or American political thought.

The most common objection to a coherent and substantive core curriculum is that it would
impair students’ freedom. Each undergraduate is different, the argument goes, and each
knows best the topics and courses that will advance his or her educational goals. What right
do professors and administrators have to tell students what they must study?

The better question is why we put up with professors and administrators who lack the
confidence and competence to fashion and implement a core curriculum that provides a solid
foundation for a lifetime of learning. Every discipline recognizes that one must learn to walk
before one learns to run. The star basketball player had to learn the fundamentals of
dribbling, passing, and shooting to excel as a point guard, power forward, or center. The
virtuoso jazz musician had to practice scales before performing masterpieces. The
outstanding lawyer had to grasp the basics of contracts, torts, criminal justice, and civil
procedure before effectively structuring complex transactions or ably defending a client’s
interests in a court of law.

In every discipline, excellence depends on the acquisition of primary knowledge and
necessary skills. Even the ability to improvise effectively—with a game-winning shot, a
searing riff, or a devastating cross-examination—is acquired initially through submission to
widely shared standards and training in established practices. It is peculiar, to put it mildly,
that the authorities on college campuses are in the habit of insisting on their lack of
qualifications to specify for novices the proper path to excellence.
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But faculty and administrators only half mean what they say when they oppose a core
curriculum on the grounds that it infringes on students’ freedom. Professors tend to adhere
to a rigid view of what counts as legitimate knowledge and high-level accomplishment in
their chosen fields of expertise. Scholars of critical race theory no less than analytic
philosophers impose on students a fixed course of reading and seek to direct their thinking
within rigorously constructed channels. Professors across fields and departments understand
that designing a core curriculum is unfeasible because they know that there is no shared
understanding spanning the contemporary university concerning the general outlines of
what an educated person should know.

For many professors, ideological opposition to a core curriculum on the grounds that it
interferes with students’ freedom merges with self-interested opposition to it on the grounds
that having to teach a common and required course of study would interfere with faculty
members’ freedom. University hiring, promotion, and tenure decisions usually turn on
scholarly achievement in rarefied areas of research. Powerful professional interests impel
faculty to avoid teaching the sort of courses that provide students with general introductions,
solid foundations, and broad overviews because those take time away from the specialized
scholarly labors that confer prestige and status. Much better for professors, given the
incentives for professional advancement entrenched by university administrations, to offer
courses that focus on small aspects of arcane issues.

Learning to run before they learn to walk, students squander their college years advancing
their professors’ interests in examining fine points of, say, textile production in Guatemala or
the impact of the 1950s fashion industry on attitudes about gender and graduate with little
appreciation of the operation of free markets and command economies, the lineaments of
constitutional government and authoritarian government, and the central teachings of the
varieties of biblical faith and the basic doctrines of the other great religions of the world. The
absence of a core curriculum, thus, deprives students of the chance to comprehend their
civilization and compare it constructively with others. It also leaves them bereft of a common
fund of knowledge with which to converse with classmates and formulate their
disagreements as well as their agreements.

The hollowed-out curriculum, moreover, is politicized as much by routine exclusion of
conservative perspectives as by aggressive promulgation of progressive doctrines. Students
who express conservative opinions—about romance, sex, and the family; abortion and
affirmative action; and individual liberty, limited government, and capitalism—often
encounter mockery, incredulity, or hostile silence. Few professors who teach moral and
political philosophy recognize the obligation to ensure in their classroom the full and
energetic representation of the conservative sides of questions. Courses featuring Jean-
Jacques Rousseau, Karl Marx, and John Rawls abound; those featuring Adam Smith,
Edmund Burke, and Friedrich Hayek are scant.
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Worse still, higher education fails to teach the truly liberal principles that explain why study
of both conservative and progressive ideas nourishes the virtues of toleration and civility so
vital to liberal democracy. Many faculty in the humanities and social sciences suppose they
are champions of pluralism even as they inculcate progressive ideas. The cause of their
delusion is that the rightward extreme of their intellectual universe extends no further than
the center-left. Many were themselves so thoroughly cheated of a liberal education that,
unaware of their loss, they blithely perpetuate the crime against education by cheating their
students.

Small wonder that our politics is polarized. Both through their content and their omissions,
college curricula teach students on the left that their outlook is self-evidently correct and that
the purpose of intellectual inquiry is to determine how best to implement progressive ideas.
At the same time, students on the right hear loud and clear that their opinions are ugly
expressions of ignorance and bigotry and do not deserve serious consideration in pressing
public-policy debates. By fostering smugness on the left and resentment on the right, our
colleges and universities make a major contribution to polarizing young voters and future
public officials.

What should be done?

First, freshman orientation must be restructured. Schools should not dwell on diversity,
equality, and inclusion while excluding diversity of thought. In addition to providing sessions
on the fundamentals of free speech and the essentials of due process, they ought to give pride
of place in orientation to explaining the proper purposes of liberal education. This means,
among other things, reining in the routine exhortations to students to change the world—as if
there were no controversial issues wrapped up in determining which changes would be for
the better and which for the worse. Instead, orientation programming should concentrate on
helping students understand the distinctive role higher education plays in preserving
civilization’s precious inheritance and the distinctive role such preservation plays in
enriching students’ capacity for living free and worthy lives.

Second, curricula must be restructured to make room for a core. In our day and age,
undergraduate specialization in the form of a major is inevitable. And students accustomed
to a wealth of choice and to personalizing their music lists and news sources cannot be
expected to abide a curriculum that does not provide a generous offering of electives. But
even if a third of college were devoted to a major and a third to pure electives, that would
leave a third—more than a year’s worth of study—to core knowledge.

A proper curriculum should not only introduce students to the humanities, social sciences,
and natural sciences. It should also make mandatory a course on the tradition of freedom
that underlies the American constitutional order and clarifies the benefits of a liberal
education. In addition, the curriculum should require study of the great moral, political, and
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religious questions, and the seminal and conflicting answers, that define Western civilization.

And it should require study of the seminal and conflicting answers to those great questions
about our humanity and our place in the world given by non-Western civilizations.

Third, professors must bring the spirit of liberal education to their classrooms. The most
carefully crafted and farsighted revisions of the curriculum will not succeed in revivifying
liberal education unless professors teach in the spirit of Mill’s dictum from On Liberty, “He
who knows only his own side of the case, knows little of that.” Indeed, unless professors
recognize the wisdom of Mill’s dictum, they will fail to grasp the defects of the contemporary
curriculum that make its revision urgent.

The Professor’s Vocation

To provide a properly liberal education, then, our colleges and universities must undertake
three substantial reforms. They must institutionalize the unfettered exchange of ideas. They
must govern campus life on the premise that students are endowed with equal rights and
therefore equally deserving of due process without regard to race, class, or gender. And they
must renovate the curriculum by introducing all students to the principles of freedom; to the
continuities, cleavages, and controversies that constitute America and the West; and to the
continuities, cleavages, and controversies that constitute at least one other civilization.

To accomplish these reforms, the conceit of infallibility must be tamed. Progress in one area
of reform depends on progress in all. But to recall a matter Marx touched on and, long before
him, Plato pursued: Who will educate the educators?

Thirty-five years ago, a brilliant young Harvard Law School professor named Roberto Unger
published a remarkable essay in the school’s law review. A manifesto of sorts, “The Critical
Legal Studies Movement” called for a radical remaking of the American legal and political
order. Unger ruefully described the academy that he had recently entered. He likened his
fellow professors to priests who had lost their faith but kept their jobs.

Times have changed. The academy has undergone a kind of religious awakening. These days
many professors resemble priests who believe their job is to impose their faith. But the
zealous priest is no more suited to the vocation of liberal education than is the cynical priest.
Professors would do better to take the midwife—in the Socratic spirit that Mill embraced—as
their model.

Liberal education’s task is to liberate students from ignorance and emancipate them from
dogma so that they can live examined lives. It does this by furnishing and refining minds—
transmitting knowledge and equipping students to think for themselves.

What about political responsibility? What about justice? What about saving the country and
the world?

13/14



Through the discipline of liberal education, professors do what is in their limited power to
cultivate citizens capable of self-government. And law professors do what is in their limited
power to cultivate thoughtful lawyers. Those are lofty contributions since self-government
and the rule of law are essential features of liberal democracy—the regime most compatible
with our freedom, our equality, and our natural desire to understand the world and live
rightly and well in it.

Peter Berkowitz is the Tad and Dianne Taube senior fellow at the Hoover Institution,
Stanford University. This is a revised and expanded version of the 2018 Justice Antonin
Scalia Lecture delivered on February 5 at Harvard Law School. It draws on previously
published essays.

14/14



